
..ftrv^-sas^Sfip;
No. 136i

IN THE

OR THE NINTH;eiRCU!r

E. \\', JOHNSTON, Appellant-

CORSON GOLD MINING COM- |

PANY, JUDSON T, Webster,
THOMAS M. GIBSON, FRANK!
H. WASKEY, H. T. HARDING,
THE UNIVERSAL MINING
COMPANY, GEORGE P. WIL
LEY, AS PRESIDENT OF SAID

\

UNIVERSAL MINING COM-
PANY, AND GEORGE P. WIL-
LEY, INDIVIDUALLY, AppeU

UPON APPEAL FROM THE UNITED STATES DISTRICT
FOR THE DISTRICT OF ALASKTA,

SECOND DIVISIC:

Brief fpr Appellant

THOMAS R^^HEPARD. Nome, Ala

SHEPARD & FLE'Fr, Seattle. Washington,

OfCounstl. .

The Ivy Pilss, r^-cCuvA v.v'\ C'.erry, -eritlTc





IN THE

Intt^b Butts

FOR THE NINTH CIRCUIT

E. W. JOHNSTON, Appellant,

vs.

CORSON GOLD MINING COM-
PANY, JUDSON T. WEBSTER,
THOMAS M. GIBSON, FRANK
H. WASKEY, H. T. HARDING,
THE UNIVERSAL MINING
COMPANY, GEORGE F. WIL-
LEY, AS PRESIDENT OF SAID
UNIVERSAL MINING COM-
PANY, AND GEORGE F. WIL-
LEY, INDIVIDUALLY, Appel-

lees.

UPON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA,

SECOND DIVISION.

Brief for Appellant

THOMAS R. SHEPARD, Nome, Alaska,

Solicitor for Appellant.

SHEPARD & FLETT, Seattle, Washington,

Of Counsel.





In the United Stites Circuit Court of Hppeals

FOR THE NINTH CIRCUIT

E. W. JOHNSTON, Appellant,

vs.

CORSON GOLD MINING COM-
PANY, JUDSON T. WEBSTER,
THOMAS M. GIBSON, FRANK,
H. WASKEY, H. T. HARDING,
THE UNIVERSAL MINING
COMPxlNY, GEORGE F. WIL-
LEY, AS PRESIDENT OF SAID
UNIVERSAL MINING COM-
PANY, AND GEORGE F. WIL-
LEY, INDIVIDUALLY, Appel-

lees.

UPON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA,

SECOND DIVISION.

Brief for Appellant

This is an appeal from a final order and decree of the

District Court of the District of Alaska in the Second

Division thereof entered on xlugust 10, 1906, denying a

motion for injunction and dismissing the complaint filed

in that court by the appellant against the appellees. See

Transcript pp. 138-9, 149-155.



The bill of complaint shows the following state of

facts: In May, 1906, the defendants Gibson, Waskey

and Harding entered on the premises, placer mining

claims, near Nome, and have since mined thereon, claim-

ing solely under a purported lease, recorded in the proper

office, from the defendant Corson Gold Mining Company

to the defendant Webster, dated June 10, 1905, for a term

of twenty years, and embracing other mining claims also.

This lease was authorized and executed by de facto di-

rectors and officers of the lessor company who were not

de jure invested by the stockholders with their official

positions or in any way entitled to bind the company.

The purported lease having been so executed on the part

of the company in duplicate, the duplicates were sent to

Webster at his home in Illinois, to be executed by him

and then delivered by the return of one duplicate to the

company. Webster signed the lease, but not being suited

with some of its provisions he made material alterations

in its text, erasing sundry clauses and substituting others,

and then sublet the claims in question to the defendant

Gibson, one of the duplicate leases so altered being de-

livered with the sub-lease to Gibson, who caused

them to be recorded. The lessor company, upon

learning of the alterations in the lease, refused to

sanction them, and formally repudiated the whole trans-

action. The Corson Gold Mining Company subsequently

conveyed all its assets to the defendant The Universal



Mining Company, which afterwards leased these claims

to the plaintiff for a term of two years, beginning July

1, 1906, the term not to be abridged, however, in case of

delay in obtaining possession, but only to be deferred in

the date of its commencement, and the lessor covenanting

to use all reasonable endeavor and legal means to put

plaintiff in possession on said date or as soon thereafter

as possible. The defendants Gibson, Waskey and Hard-

ing (the two last named claiming under Gibson) have

mined from these claims gold of a large value, to an

amount unknown to plaintiff, but, on information and

belief, exceeding $25,000. The ground is valueless ex-

cept for the deposits of gold therein; said defendants are

mining it upon a large scale and unless stopped by the

court will speedily, and before the plaintiff can enjoy his

rights under his lease, extract all the gold dust from the

ground and leave it barren and valueless. Since July 1,

1906, the plaintiff has sought to enter peaceably on the

premises and has demanded possession from said de-

fendants, which tliey have refused ; and the plaintiff has

no means of ascertaining the true amount of the gold

which said defendants are taking from the premises,

other than their own statements, and they are of inade-

quate financial responsibility, to be answerable person-

ally for the value of the gold already mined from said

premises which they are and will be held accountable for

to the plaintiff. (Transcript, p. 21).



Both the ** Webster lease" and that of the plaintiff

embrace only an undivided one-half of the mining claims

referred to, the other half being owned by one Herbert

Gray, who is not in possession thereof exclusively or ad-

versely to the plaintiff or his lessor, nor mining thereon,

and no controversy exists with him; and Gray is not

joined as a party.

The defendant Willey, now president of the plain-

tiff's lessor, has lately been disparaging and seeking to

repudiate the plaintiff's lease, although he solely nego-

tiated it for his company. He has procured since the date

of plaintiff" 's lease a pretended and fraudulent deed from

his company to himself of all its assets, without consid-

eration, and can at any time file it for record. He is also

negotiating and fraudulently combining with defendants

Gibson et al to leave them in possession and enjoyment

of the premises under their pretended lease, on some

terms of personal advantage to himself.

The bill charges that the record of the pretended

lease to Webster, and of the sub-lease to the defendants

in possession, and the said pretended deed to defendant

Willey, constitute clouds upon the plaintiff's title to his

leasehold interest; that said defendants' occupation and

working of said mining claims and thoir exclusion of the

plaintiff" therefrom and from direct knowledge of what

amount of gold they are extracting are an irreparable

injury to him for the redress whereof he has no adequate



remedy at law; that the plaintiff at large expense pre-

pared to mine the premises himself on a large scale from

and after July 1st ; that the open working season for min-

ing on the premises is brief and if said defendants are per-

mitted to continue mining pending suit, the premises are

liable to be wholly worked out and left valueless before

final decree. (Transcript, pp. 4-26).

The plaintiff prays that, in order to prevent irre-

parable loss and injury to the premises, said clouds be

removed from the plaintiff's title; that said defendants

be forthwith enjoined from continuing to mine said

ground; that defendants account for the gold removed

from said premises and respond in damages therefor;

that the defendant Willey as president of the Corson Gold

Mining Company and individually be enjoined from fur-

ther disparaging plaintiff's lease and be directed to fulfill

to the utmost of his power his lessor's covenant to put

plaintiff in peaceable possession; that the plaintiff's said

lease be decreed to be valid and that the judgment of this

court decree to plaintiff the right of possession of all of

said premises. (Transcript, pp. 26-31).

The plaintiff moved to amend his complaint but the

court does not seem to have passed on the motion—at

least not formally. The proposed amendment is as fol-

lows:

1. To amend the fifth paragraph of the complaint

which set forth the lease to Webster, his unauthorized
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changes in it, the company's refusal and tlie sub-lease

and assignment to Gibson by adding an allegation of Gib-

son's knowledge when he accepted the sub-lease that the

alterations in the lease to Webster had been made after

its execution by the company and without the company's

consent or knowledge.

2. To amend the prayer by striking out a passage

in it and which prayed for a temporary mandatory in-

junctional order permitting the plaintiff to resume pos-

session. These proposed amendments were duly verified

by the plaintiff and the motion for it was filed before the

hearing of the motion for injunction. (Transcript, pp.

131-134 and 130).

The defendants Gibson, Waskey and Harding de-

murred to the complaint for lack of equity and misjoinder

of defendants and causes. (Transcript, pp. 136-7).

On the bill above summarized and on several affida-

vits the plaintiff moved for a temporary order enjoining

the working of the properties covered by the lease to him

and for other relief in accordance with the prayer of this

bill. (Transcript, pp. 64-66). The affidavits are sum-

tnarized as follows

:

The plaintiff stated that he personally conducted the

negotiations for the lease to him at Boston in the spring

of 1906 with defendant Willey as the representative of

The Universal Mining Company. The lease was drafted



and re-drafted until it was perfectly satisfactory to both

Mr. AVilley and Mr. Johnston. After very full delibera-

tion Mr. Willey was satisfied and stated that its execu-

tion had been fully authorized by a vote of the directors.

After obtaining- the lease and before returning to Nome

Mr. Johnston prepared to mine during the season of 1906.

He bought and shipped to Nome boilers, hoists and other

mining appliances, lumber, provisions and camp outfit,

employed a foreman and otherwise incurred large ex-

pense. All this was for the sole purpose of working this

mining ground and he had no other uses for his purchases.

He stated that his loss would far exceed $5,000 if he could

not work the ground under his lease in 1906 quite apart

from the gold value to be derived from it. He also said

that Mr. Spur's affidavit which was filed on the motion

agreed with Spur's oral declaration to him in the spring

of 1906 detailing the history of the alleged lease to Web-

ster and also that Webster in "the early autumn of the

year 1906" (obviously a clerical error for 1905) at Nome

several times stated to him that he was not willing to

accept and would not accept the proposed lease from the

Corson Gold Mining Company to himself. This affidavit

of Johnston was dated July 14, 1906. (Transcript, pp.

67-70).

John W. Corson also made an affidavit. He was then

a resident of Nome and had been since its incorporation a

stockholder of the Corson Gold Mining Company. He
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declares that the persons who acted as the board of di-

rectors in undertaking to autliorize the execution of the

lease to "Webster were wholly other persons than those

named in the articles of incorporation as the first board

;

that at no time before July 1, 1905, was any meeting of

the stockholders held for an election of a board of direc-

tors as a successor of the original board and that no such

new board of directors was ever elected before said date

at any meeting held within the limits of Arizona under

whose laws the company was organized. He also says

that he knows personally that Elliott W. Spur was not the

person elected by the original board of directors as pres-

ident or vice-president. During the winter and spring of

1906, Mr. Corson saw the defendant Webster, said Spur

and Louis E. Weyman, the attorney of the company, wlio

had prepared the alleged lease to Webster and at the in-

stance of himself and of the defendant Willey, each of

them made an affidavit setting forth his knowledge, so

far as within the personal knowledge of each affiant, of

the history of the alleged lease and of the transactions

and correspondence. These affidavits were intrusted by

them to affiant Corson and are attached to his affidavit.

They are hereinafter summarized.

Corson says tlint he participated in the negotiations

in the lease from the Universal Mining Com])nny to

Jolmston, repeatedly re-drafted the lease until it was en-

tirely satisfactory to both parties and that the defendant
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Willey alone conducted the negotiations on behalf of the

company and when it finally suited him and one Branch,

the company's counsel, Willey procured it to be executed

by the officers of the company and brought it back in

triplicate so executed to Johnston and Corson and deliv-

ered it, stating that he had had a meeting of the lessor's

directors called expressly to authorize the lease and that

had been done. Notwithstanding all this on July 6, 1906,

Willey published in a daily paper at Nome a notice that

the lease was not binding on the company and also about

the same time informed Corson that he then held deeds

from the Universal Mining Company to himself for all

its assets including the claims leased. Corson states that

from Willey 's repeated assertions and from other infor-

mation he believes that Willey holds the controlling in-

terest in the stock of the Universal Mining Company and

its officers act wholly under his domination and are ready

to do anything that he wishes. This affidavit was made

on July 1.3, 1906. (Transcript, pp. 71-76).

The affidavit of Webster made at Corson's request

and annexed as an exhibit to Corson's affidavit is to the

effect that in 1905 he entered into negotiations with the

Corson Gold Mining Company for the lease including

s])ecially the five claims here involved and about July 10,

1905, the company forwarded the executed lease in dupli-

cate to him at Atlanta, Illinois. Soon afterwards Webster

left Atlanta for Nome taking the duplicate lease with him.
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He says "after due consideration" lie changed the terms

of the lease as proposed by the company to liim by eras-

ing the words ''or ever may have" in the clause about the

payment of anj^ claims which the plaintiif "or his assigns

now has or at any time ever had or may have against

this company or its said property," and also by erasing

the words "fullest capacity" in the clause providing that

he should "develop and work said properties at his own

expense and in good faith to their fullest capacity," sub-

stituting for the erased words, '^to the best of his ahility."

After these changes he signed the lease, and after his re-

turn to Nome in September, 1905, notified the lessor of

the changes and returned one of the leases to it, asking

its assent, but about December 15, 1905, the company no-

tified him of its refusal to consent to the changes. Much

correspondence has taken place between him and the Cor-

son Gold Mining Company and the Universal Mining

Company about this lease and the proposed changes, but

the affiant admits that there never has been at any time

any assent to the proposed changes, and the lease as pro-

posed by the company has never been accepted by him.

He also says that he has read Wyman's affidavit, and it is

true except that according to his own recollection he did

not say when he returned the proposed lease that he re-

fused to act under it unless he was given a deed, he sim-

ply asked for the adoption of the changes or that he be

given a deed. He also admits that Mr. Spur's affidavit

is true. (Transcript, pp. 76-79.)
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The alterations of the proposed Webster lease made

by Mr. Webster can be seen in connection with their con-

text by comparing the passage at the foot of page 51 and

top of page 52 of the Transcript with that at the middle

of page 93—the former being in the lease as drawn, and

the latter in the altered docmnent,

Mr. Wyman in his affidavit said that on June 3, 1905,

Mr. Webster and Mr. Spur called at his law-office in Man-

chester, N. H., relative to a lease of the Corson Com-

pany's properties to Webster. Lyman had a meeting of

the then directors called, and they authorized a lease to

Webster on the terms of his pa^^llent of all claims that

Johnston (the plaintiff) then had, or at any time ever

had or ever may have against the company, and of his

working the properties to their fullest capacity, and pay-

ing twenty-five per cent of the net income. He details the

execution of the lease and its transmission in duplicate

to Webster, who '^ always refused to accept said lease as

drawn, or to act in accordance with the terms thereof,"

and instead requested the company to give him a deed and

to reduce the rent. On September 20, 1905, the directors

considered and refused these requests, of which Webster

was notified, but "Webster always refused and failed to

sign or return said lease, and to do any act under it, un-

less he was given a deed." In December, 1905, Webster

asked for changes in the lease, and was notified by Wy-

man he must sign and return the lease by Dec. 12 if he
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expected farther dealings with the company ; and he then

returned the lease signed by himself, but in its altered

state as above detailed. The stockholders then, at a meet-

ing held in Manchester, after explanation of the changes,

unanimously voted to repudiate all transactions had by

Spur and the board of directors with Webster, and to

withdraw all offers of a lease to him— of which Webster

was then notified by the affiant, and he has since then, in

letters to Wyman, acknowledged the invalidity of the

lease and made other propositions. (Transcript, pp. 95-

100.)

Mr. Spur's affidavit briefly states the circumstances

of the allowance and execution of the lease, the directors'

refusal to give a deed or change the lease, and asserts

that there were no erasures or interlineations with the

pen in the typewritten lease when he signed it. (Tran-

script, pp. 101-103.)

Affidavits were also filed by the defendants Gibson,

Waskey and Harding, to resist the motion for injunction.

They deny all knowledge of any alteration of the Web-

ster lease, say that the changes were immaterial, and (on

information and belief) that they were ratified by the

Corson Gold Mining Company; and assert that the af-

fiants have paid over $10,000 to redeem the property for

the company from an execution sale made to Grny, the

co-owner. (Transcript, pp. 121-27).
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At the hearing of the motion for injunction, the de-

fendants Gibson, Waskey and Harding, appearing sep-

arately, filed objections which were equivalent to a gen-

eral demurrer, and apparently on those objections and

without passing on the merits of the motion, the court de-

nied the motion and dismissed the bill on the ground that

''equity could not take jurisdiction of the bill." (Tran-

script, pp. 117-18, 135, 138-39).

A bill of exceptions, detailing the proceedings regard-

ing the motions and the hearing, was settled. (Transcript,

pp. 140-46).

An appeal to this court was duly taken and perfected.

(Transcript, pp. 149-62.)

ASSIGNMENT OF ERRORS.

The assignment of errors as filed below is found at

pp. 156-59 of the Transcript. For the purposes of this

appeal and brief, they may all be comprised under two

heads

:

I.

The District Court erred in dismissing the plaintiff's

bill on the ground of lack of jurisdiction in equity.

II.

The District Court erred in denying the plaintiff's

motion for an injunction against mining pending the suit.
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ARGUMENT.

In considering this case it should he constantly borne

in mind what the plaintiff is seeking to recover.

1. That the fraudulent and mutilated leases of de-

fendants be ciancelled and removed as a cloud ujDon plain-

tiff's title.

2. That defendants be enjoined from committing

further trespass by operating the mine.

3. That defendants be required to account for the

gold taken from said property, and that judgment there-

for be given to plaintiff.

4. That plaintiff be decreed to be entitled to posses-

sion of the property.

We contend that plaintiff's complaint states a good

cause of action in equity in accordance with the following

principles

:

1. Where a court of equity obtains jurisdiction for

equitable purposes it will retain it to give full relief,

whether legal or equitable, as to all purposes relating to

the subject matter of the bill, even though they will be

required to give relief in matters which would not have
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been subjects of equitable interposition if they alone were

the original subjects of relief.

Pom. Eq. Jur. Sec. 181, 231-242.

Big Six DeieL Co. vs. Mitchell, 138 Fed. 283.

Whipple vs. Farrar, 3 Mich. 436.

Gonnley vs. Clark, 134 U. S. 338.

Cathcart vs. Robinson, 5 Pet. U. S. 263.

Gass vs. Stinsou. 10 Fed. Cas. Xo. 5260.

Shilling vs. Rominger, 4 Colo. 100.

Hauley vs. Simons, 14 X. E. 7.

RenUn vs. Hill, 49 Iowa 270.

McMurray vs. Van Gilder, 9 X. W. 903.

Bullock vs. Adorns Executor, 20 X. J. Eq. 367.

Mays vs. Taylor. 7 Ga. 238.

Mixer vs. Sibley, 53 111. 61.

Biegler vs. Merchants Loan d- Trust Co., 45 X. E.

512.

Pool vs. Decker, 92 111. 501.

2. Threatened and continuous injuries to mines,

quarries, timber growing upon lands, buildings located

thereon or other imj^rovements of a i^ermanent character

are enjoined because such acts alter the character of the

property and also tend to destroy it and occasion irre-

parable loss and damage.

Cluipman vs. Toy Long, 5 Fed Cas. Xo. 2610.

Big Six Development Co. vs. Mitchell, 138 Fed. 283.

Story Eq. Jur. §928.
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1 High on Iiij. §730.

Courihope vs. Mnpplesden, 10 Ves. 290.

Scully vs. Rose, 61 Md. 408.

Erhardt vs. Bouro, 113 U. S. 537.

Jerome vs. Ross, 7 Johns. Ch. 315.

Hammond vs. Winchester, 82 Ala. 470.

Snyder vs. Hopkins, 31 Kan. 557.

(a) In such cases the threatened injuries are to the

res and diminish the value of the property itself and an

injunction will be granted to prevent the continuing waste

or trespass, although the plaintiff is not in actual posses-

sion and although the legal title has not been settled or

questioned by an action at law.

Big Six Development Co. vs. Mitchell, 138 Fed. 283.

Chapman vs. Toy Long, 5 Fed. Cas. No. 2610.

Sawyer, 28).

Story Eq. Jur. §§860, 918, 928.

Union Pacific By. vs. Kansas Elevator Co., 17 Fed.

200.

Earl Cupper vs. Baker, 17 Ves. 128.

Iron Co. vs. Raymond, 45 N. Y. 703.

Snyder vs. Hopkins, 31 Kan. 559.

• OolagJw Co. Oil Co. vs. Snyder, 106 Fed. 764.

Peck vs. Ayers tf Lord Tie Co., 116 Fed. 273.

Logan Natural Gas Co. vs. Great So. Gas &: Oil

Co., 126 Fed. 623.

Hotchkiss vs. Fitzgerald, (W. Va.) 23 S. E. 576.

Price vs. Carney, 75 Ala. 545.
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McCahnount vs. Lawrence, 15 Fed. Cas. Xo. 8676.

Little Rock & Fort S. Ry. Co. vs. Perry, 37 Ark,
164.

Harding vs. Fuller, 141 111. 308 (30 X. E. 1063).

Nash vs. Simpson, 78 X. E. 142.

Carter vs. McGraw, 67 Md. 583 (11 Atl. 287).

King vs. Baldwin, 8 Am. Dec. 415.

(b) The technical distinction between waste and

trespass has long been disregarded by courts of equity,

and the rule now is that, wherever a trespass is attended

with irreparable injury or a multiplicity of suits or

vexatious litigation, an injunction will be allowed the

same as if it were a case of waste.

Story Eq. Jur. §§918, 928.

Adams Eq. 109.

Chapman vs. Toy Long, 5 Fed. Cas. Xo. 2610.

ClarJc vs. Jeffersonville M. & /. R. Co., 44 Ind. 248.

Livingston vs. Livingston, 6 Johns. Ch. 499.

Merced Mining Co. vs. Fremont, 7 Cal. 317.

(c) AYliere the acts done or threatened are ruinous

to the property or are of a character to permanently im-

pair its just enjo^Tnent in the future an injunction will

be granted against them.

Shipley vs. Ritter, 7 Md. 408.

Echelkamp vs. Schrader, 45 Mo. 505.

Weigel vs. Walsh, 45 :\ro. 560.
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Kerlin vs. West, 4 N. J. Eq. (3 H. W. Green) 449.

Southmayd vs. McLaughlin, 24 N. J. Eq. (9 C. E.

Green) 181.

(d) In enjoining trespass or waste in case of mining

property courts of equity exercise a greater latitude than

as to ordinary lands; the injuries not being capable of

adequate compensation in damages at law.

Chambers vs. Alabama Iron Co., 67 Ala. 353.

Derry vs. Ross, 5 Colo. 295.

Broun vs. Salary, 37 Fla. 102.

Scully vs. Ross, 61 Md. 408.

Lockwood vs. Limsford, 56 Mo. 68.

Allen vs. Dunlap, 24 Or. 229.

(e) When the trespasser is insolvent or not finan-

cially responsible to respond to a judgment for damages

it furnishes further reason for the interposition of a court

of equity.

16 A. & E. "Enc. (2d ed.) 361, note 3.

22 Cyc. 764, note 26.

Century Digest Vol. 27 page 1662 and cases cited.

3. Plaintiff out of possession may maintain an

equitable action to remove a cloud on title coupled with

a demand to enjoin defendants from committing trespass

or waste, or other equitable relief, and for possession.

Big Six Development Co. vs. Mitchell, 138 Fed.

279-283.
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Chapman vs. Toy Long, Fed. Cas. No. 2610.

Buncevs. Gallagher, Fed. Cas. No. 2133 (5 Blatcli

481).

Trotter vs. Heckscher, 42 N. J. Eq. 254 (7 Atl. 650).

Whipple vs. Farrar, 3 Mich. 436.

Gormley vs. Clark, 134 U. S. 338.

Wilson vs. Dresser, 152 111. 387 (38 N. E. 888).

Collins vs. Galley, 11 Atl. 118.

Appeal of Wilhelms, 78 Pa. St. 120.

Oberin vs. Wells, 163 111. 101 (45 N. E. 294).

Bettman vs. Harness, (W. Va.) 26 S. E. 271.

Erickson vs. Fisher, (Minn.) 53 N. W. 638-9.

Hammond vs. Pennock, 61 N. Y. 145.

Hooper vs. De Vaughn, (W. Va.) 27 S. E. 251.

4. Where a party out of possession holds a legal

title under circumstances that the law cannot furnish hira

full and complete relief his right to resort to equity to

have a cloud removed is complete.

Pom. Eq. §1399, note 4; also §§231-242.

Redmond vs. Packenham, 66 111. 434.

Plant vs. Barclay, 56 Ala. 561.

Thompson vs. Lynch, 29 Cal. 189.

Hager vs. Shindler, 29 Cal. 47.

Branch vs. Mitchell, 24 Ark. 431, 439.

King vs. Carpenter, 37 Mich. 363.

Ormsby vs. Barr, 22 Mich. 80, 84.

Low vs. Staples, 2 Nev. 200, 212.
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Pier vs. Fond du Lac, 38 Wis. 4-70.

Laivrence vs. Zinpleman, 37 Ark. 643, 645.

Booth vs. Wiley, 102 111. 84, 114.

5. While the jurisdiction of equity cannot ordinar-

ily be invoked to remove a cloud from title when com-

plainant is not in possession, yet, when any other distinct

ground of jurisdiction is averred, the court, having as-

sumed jurisdiction for one purpose, will retain it that the

whole litigation may be settled.

Shipman vs. Fiirina, 69 Ala. 565 (44 Am. Eep.
578).

Big Six Development Co. vs. Mitchell, 138 Fed. 282.

Mead vs, Camfield, 11 N. J. Eq. 38.

Pom. Eq. Jur. §^231-242 (2d ed).

Oher vs. Gallager, 93 U. S. 199, 207.

Gormley vs. Clark, 134 U. S. 338, 349.

Crane vs. Conklin, 1 N. J. Eq. 346.

Mosley vs. Nither, 76 Ky. 408.

1 Story Eq. Jur. §§228-9.

Lockhert vs. Hart, 57 Ala. 198.

Rays Admr. vs. Womhle, 56 Ala. 32.

(a) In the equitable action damages sustained up

to the time of entry of judgment may be recovered.

Stoivers vs. Gilbert, 156 N. Y. 600.

Blondell vs. Consolidated Gas Co., 89 Md. 744.

16 A. & E. Enc. Law (2d ed.) 362, note 3.

28 A. & E. Enc. Law, 595, note 8.
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We have purposely cited a large number of cases to

show the great variety of combinations of facts and re-

liefs sought and an examination of these cases cited un-

der the first proposition will disclose the fact that in a

large majority of them there was not more than one kind

of relief asked for that was considered to be of an equita-

ble nature while the balance of the relief sought was of a

legal nature, yet in each case the equity court held the

case and determined and administered the legal relief as

well as the equitable.

In the case at bar- all of the relief sought is equitable

with the possible exception of the demand for delivery of

possession of the premises to the plaintitf . In the matters

of the removal of the clouds from plaintiff's title, the

cancellations of the defendants' leases and deed, and also

the injunction against further trespass by defendants and

against repudiation of the plaintilf's lease, the reliefs

sought belong to the exclusive jurisdiction of the equity

court.

Pom. Eq. Juris., 138, 221, 222 (Subdivision 3).

These remedies being exclusively cognizable by a

court of equity, the plaintiif has no standing for their

enforcement in a court of law ; so unless the equity court

takes cognizance plaintiff is remediless. Such a condi-

tion would be obnoxious to the time honored maxim of

equity that "Equity suffers no wrong without a remedy."
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The defendants contended in tlie trial court that the

plaintiff being out of possession could not maintain his

suit in equity but is compelled to bring it in law to re-

cover possession. The complaint alleges that the plain-

tiff has a valid lease of the premises from the Universal

Mining Company of which the defendant Willey is presi-

dent ; that the defendant Willey is negotiating and fraud-

ulently combining with the defendants Gibson, Waskey

and Harding to leave them in possession of said property

under said fraudulent lease; that Willey has also pro-

cured a fraudulent deed to be given by said company of

which he is president to him individually ; that said other

defendants are not nor is any of them of sufficient finan-

cial responsibility to be made answerable personally for

the value of the gold which they are now and will be ac-

countable for to the plaintiff; that plaintiff has demanded

possession from the defendants which has been refu.sed;

that Willey is disparaging and attempting to repudiate

plaintiff' 's lease for which plaintiff asks an injunction to

prevent him from so doing. Here we have defendant

Willey who is president of plaintiff's lessor and whose

duty it is as such president to place plaintiff in posses-

sion under the lease from his company not only disre-

garding his duty but conspiring with the other defendants

to keep them in wrongful possession of the property and

prevent plaintiff from acquiring possession to his own

personal advantage.
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In the case of Chapman vs. Toy Long, Fed. Cases Vol.

5, Xo. 2610, the complainants had located and caused to be

surveyed certain gold placer mining claims from the Unit-

ed States government ; they had complied with the law in

entering said claims and giving notice and posting it on

the premises; the legal title was in the United States but

the complainants were entitled to possession for the pur-

pose of mining gold but were not in possession ; defend-

ants took possession under a claim of right and pro-

ceeded to mine and carry away the gold; and complain-

ants had no measure of the amount of gold taken except

by defendants' own testimony. The complainants asked

for the following relief: 1. for an injunction to restrain

defendants from further trespass by mining the gold and

causing irreparable damage to the premises; 2. for an

account of the gold taken out; 3. for the appointment of

a receiver ; 4. for a decree that the pretended claim of the

defendants is illegal and void and that they be perpet-

ually enjoined from trespass on said ]iremises. The com-

plainants were held entitled to recover.

We quote from the syllabus

:

"The technical distinction between waste and a mere
tres])ass has long been disregarded in courts of equity
and the rule now is that wherever a trespass is attended
with irreparable mischief or a multiplicity of suits or
vexatious litigation an injunction will be allowed the
same as if it were a case of waste."
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Tlie opinion (Fed. Cas. pp. 499) says:

"It is also insisted that the complainants must first

obtain possession of the premises by an action at law
before a court of equity will interfere to restrain the de-

fendants from committing the threatened trespasses. The
remedy by injunction was once confined to waste, or cases

of trespass between parties who were privies in title, such
as landlord and tenant, mortgagor and mortgagee, tenant
of the i)articular estate and remainder man, and in those

cases tlie complainant was of course not in possession.

But the distinction between the trespass technically called

waste, and the ordinary trespass between parties who are
strangers or claiming adversely to one another, has been
gradually disregarded by courts of eciuity, until it cannot
now b<3 said to exist. Wherever a trespass is attended
with irreparable mischief or a multiplicity of suits or
vexatious litigation, the remedy by injunction will be ap-
plied the same as if it were technical waste. Story, Eq.
Jur. §§918, 928; Adams' Eq. 109. An injunction is now
allowed in all cases of trespass upon mines, upon the
ground that acts complained of are, or may be, an irre-

parable damage to this particular species of pro]ierty. Id.

§918; Livingston vs. Livingston, 6 Johns. Ch. 499; Mining
Co. vs. Fremont, 7 Cal. 320. And this doctrine is partic-

ularly ajiplicable to the case of a continued trespass upon
a ])lacer gold mine—the value of which consists wholly
of auriferous deposits, that may be worked out and re-

moved without leaving any evidence of their quantity or
value upon which to base an estimate or account, as in

the case of coal, stone, and other minerals not precious.
If, then the complainants, by their location, have acquired
a right to possess the jiremises and appropriate the min-
erals contained therein, the defendants can have no such
right, and the exercise of it by them is an irre]iarable
injury to the interest of the complainants, and the latter

are entitled to the injunction asked for." •

In Big Six Development Company vs. Mitchell, 138

Fed. 279, the complainant sued in equity to cancel a lease

under which defendants held title to and were working a
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controversy; asking that the court decree that the de-

fendant has no interest or title to the lease; that the title

of the plaintiff to the land in controversy is not affected

by the lease or any claim of the defendant; that the lease

he declared to he no longer in force or effect in favor of

the defendant, and that it may be cancelled, annulled and

surrendered into possession of the plaintiff; that the de-

fendant be enjoined from asserting any claim under the

lease and from continuing in possession of the land in

controversy.

Held, that the plaintiff was entitled to the relief

asked.

The syllabus says:

1. Complainant, after forfeiture of a mining lease,

filed a bill to cancel the lease as a cloud on his title, to

establish his right of possession, and to enjoin the lessee

from mining ore on the leased premises; alleging the

lessee's breach in failing to timber the drifts, subsidence
of the surface, a forfeiture, a demand, and defendant's
refusal to surrender possession, and its intent to continue
mining operations on the land as before. Held, that the

bill was not merely one to remove a cloud on plaintiff's

title, but was sustainable as a bill to restrain a threat-

ened and continuous injury, altering the character of the
land, and tending to occasion irreparable loss and damage.

2. Where a bill in equitj- was maintainable to enjoin
the lessee of a mine from committing waste and destroy-
ing the property as a mine, though plaintiff' was -not in

possession, the court, for the puryjose of preventing a
multiplicity of suits, was entitled to retain the bill for
further relief, and cancel the lease as a cloud on title,

quiet the title, and detennine the right of possession.



We quote from the opinion at pp. 282 et seq :

"It was insisted by appellant that a court of equity

had no jurisdiction, upon the pleadings and evidence, to

grant the relief given by the court in this case. And at

the argument it was said that this bill should not be main-
tained: (1) Because a bill for an injunction can only be
maintained, where the title is disputed, after a trial at law,

or after an action at law has been commenced; (2) be-

cause a cloud upon the title cannot be removed unless the

complainant is in jiossession; and (3) because it seeks

to enforce a forfeiture.

"The trespass here complained of, as disclosed by
the record, is not an ordinary case of trespass upon lands,

of temporary duration, but, as we think the evidence
shows, was a continuous trespass, which threatened to

destroy the character of the property, a mine, and would
render the plaintiff's interest therein valueless. Threat-
ened and continuous injuries to mines, quarries, timber
growing upon lands, buildings located thereon, or other
improvements of a permanent character, are enjoined,
because as has been said, such acts "alter the character
of the property, and also tend to destroy it. and occasion
irreparable loss and damage."

(Citing several cases.)

In such cases the threatened injuries are to the res

and diminish the value of the property itself, and an

injunction will be granted to prevent the continuing waste

or continuing trespass, although the plaintiff is not in

possession, and although the legal title has not been set-

tied or questioned by an action at law. (Citing many

cases.)

"If the only relief sought by the bill in this case was
to remove the cloud ui)on jilaintiff 's title, it may well be
doubted whether the bill could be sustained. Qrton vs.

Smith, 18 How. 2G3, 15 L. Ed. 393; Frost us. Spitley, 121
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U. S. 552, 7 Sup. Ct. 1129, 30 L. Ed. 1010. But the bill

goes fnrtLer, and seeks to enjoin the defendant from
committing waste and destroying the property as a min-
ing propert}^ In such a case jurisdiction in equity at-

taches, even where the plaintiff is not in possession. And
having obtained jurisdiction for that purpose, the court

may, for the purpose of preventing a multiplicity of suits,

retain it for further relief, and may remove any cloud

upon the title, quiet the title, and determine the right of

possession. * * *

*'We think, both upon reason and authority, that in

a case such as this, where the injury is to the res (that is

to say, where irreparable mischief is being done or threat-

ened, going to the very substance of the estate) a court

of ec[uitv has jurisdiction, not only for the purpose of

restraining waste or threatened trespass, but having ac-

quired jurisdiction for that purpose, it may also proceed
to settle the question of title and to remove the cloud;

and this was the view taken by the Circuit Court."

We have quoted largely from these cases because they

are specially applicable to the case at bar both in the

facts and the law. In both cases the plaintiff was out of

possession. One case was for waste and the other for

trespass, but both cases held that the technical distinction

between waste and trespass so far as pertains to the jur-

isdiction of an equity court in restraining them is oblit-

erated; that wherever irreparable injurj'- and damage to

mining property is being committed a court of equity will

restrain the waste or trespass; that equity assuming jur-

isdiction for one purpose will retain it for all purposes

and restore possession to plaintiff.

Greater latitude is exercised by the court in enjoining

damage to mining property than to other kinds of prop-
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erty for the reason that the injuries are irreparable and

that there is not an adequate remedy at law. See cases

cited under proposition No. 2 and subdivision (d).

Even if title to the premises were involved herein as

defendants claim, we have shown by the above cases that

the court having assumed jurisdiction for one f)urpose will

retain it for all purposes whether they are legal or equita-

ble, including the question of title.

The question of title, however, is not involved in this

case.

In the case of Bunce vs. Gallagher, Federal cases Vol.

4, No. 2133, the complaint was a bill in equity to annul

and declare void an alleged forged deed and the record

thereof purporting to convey to the defendant Gallagher

the title to certain real estate on Staten Island and to re-

move the cloud, which said original forged instrument has

thrown on the genuine title and to cancel an agreement

entered into between the defendants for the sale and trans-

fer of the premises in question to the defendant Smith

and to restrain them from consummating the same or any

similar contract. The plaintiffs were out of possession

and defendants contended that they had an adequate rem-

edy at law, in ejectment, which they must first resort to

and settle the title and obtain possession of the premises.

Held, that the case was cognizable by a court of equity

and i)laintiff's relief was granted.
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Syllabus

:

2. A suit in equity to annul a forged deed of land

and have it cancelled, and the record of it declared void,

brought by the legal owner of the land, whom the grantor
named in the forged deed, while he is out of possession of

the land, is not taken out of equitable jurisdiction by the

fact that the deed is void.

3. It is not necessary, before bringing such suit,

that the legal owner should establish his title, and obtain

possession of the land by ejectment at law.

4. The question whether the deed is forged or not
involves no question as to the title to the land. Such a
suit is peculiarly one of equitable cognizance.

Opinion, page 663:

''They insist, however, that before the plaintiffs can
come into a court of equity, for the relief sought by this

bill, they, or whoever is the legal owner must establish

title, and obtain possession, by ejectment at law. The
argument at bar in sui)port of this claim proceeded upon
the assumption that the bill presented the case of a doubt-
ful and disputed title, and that, as courts of equity do
not adjudicate simple questions of title to land, no relief

can be granted. But this difficulty is not presented with
the bill. There is no question of title involved between
the plaintiffs and defendants, except that involved in the
question whether the deed is forged or not. This forged
deed has not impaired or complicated the title to this land.

It has thrown a cloud over it, especially as it stands on
the records of lands in the county where the property is

situated; and this cloud obscures the true state of the
title, and is well calculated to lead to misapprehension,
impairment and mistaken litigation. As the invalidity
of the deed does not appear on its face but can only be
made apparent by extrinsic evidence it is peculiarly the
duty of a court of equity to sweep it away. Ward vs.
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Deivey, 16 New York, 519, cited by the defendants on the

point concedes this doctrine. Pratt J. at page 522 says:

*'Biit when such claim appears to be valid upon the

face of the record, and the defect can only be made to

apiDear by extrinsic evidence, particularly as that evi-

dence depends upon oral testimony, to establish it, it pre-

sents a case for invoking aid of a court of equity to re-

move it as a cloud upon the title. The case of fraudu-
lently procuring a deed to be executed which apparently
confers the title is a fair illustration."

There is here no controversy about a doubtful title

between these parties, and the question of possession has

no legal relation to the object now sought to be obtained

by the decree of this court.

But it is said that there is great doubt as to which

of plaintiffs holds the legal title, and that, as the equitable

power of the court can be exercised only in aid of the

legal owner, the legal owner must be ascertained before

the court can obtain jurisdiction. But this objection goes

only to the question, whether the proper parties had been

made plaintiffs in the bill. Someone is entitled to have

this spurious and fraudulent deed which now clouds the

title to this property swept otf. Whether that right per-

tains to these plaintiffs, I will now consider, in disposition

of defendants' second main objection, namely, that there

IS an imjiroper jomder of parties plaintiff.

The facts in this case are ijeculiarly applicable to the

facts in the case at bar in so far as pertains to the relief

of removal of the cloud from plaintiff's title. The case
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at bar presents a very much stronger case in equity as

it asks for three additional reliefs which are conceded to

be eciuitable in their nature.

A material alteration in an instrument by one party

without consent of the other party will vitiate it.

Mersman vs. Werges, 112 U. S. 139.

The Eero, 6 Fed. 526.

Pew vs. Laughlin, 3 Fed. 39.

Sned vs. Sabine Mfg. Co., 71 Fed. 493 ; S. C. 73 Fed.

925.

Draper vs. Wood, 112 Mass. 315.

Greenfield S. Bank vs. Stowell, 123 Mass. 196.

Sherwood vs. Merritt, 83 Wis. 233.

In this last case the defendant at the same time re-

ceived through his agent money from the plaintiff on a

sale of land and a contract of sale executed by the plain-

tiff. He materially altered the contract and kept it and

the money. The court said: "He (the defendant) did

worse than refuse (to carry out the contract), for he at-

tempted to perpetrate a gross fraud on the plaintiff. He

obtained the $700 of the plaintiff 's money by a fraudulent

coHusion with liis agent, who was trusted with it for an

entirely different purpose, which had failed through their

own fault."

The application to the case at bar is obvious. The

defendant Webster received by mail a lease from the

de facto officers of the owner, keeps it a long time, goes
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from Illiuois to Nome with it, there claims and takes pos-

session under the lease, sublets the premises and puts

his sub-lessee into possession, returns home and then

notifies the lessor that he had (at some time not stated)

made changes in the lease and would not accept it as or-

iginally drawn, and finally returns the lease signed by

him after said alterations, and the lessor's directors

promptly repudiate the alterations and annul the whole

transaction. It is on this state of facts that the parties

now in possession base their claim of right.

That the alterations were material is also obvious.

The lease as drawn provided that the lessee was to pay

all claims which E. W. Johnston (the plaintiff) then had

against the lessor, "or ever may have." The italisized

words were stricken out by Webster. The stipulation for

pa^Tnent of said claims was the consideration for the

lease, and its acceptance by the lessee would have been

a covenant to pay all such possible claims. The other

alteration was a change of the provision that the lessee

should work the properties "to their fullest capacity,"

to read "to the best of his ability." While the lessee's

ability might be equal to the fullest capacity of these

jjlacers, there is no evidence that it was anything at all,

and in their possible practical result and legal effect no

two terms defining the duty of the lessee could be further

apart.
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Such being the import of these alterations, the docu-

ment under whicli Webster took and his sub-lessees now

hold possession was not only other than that which the

de facto officers of the Corson Company signed, but it

was emphatically disavowed by the stockholders them-

selves, and under the circumstances the acts of the de-

fendants in altering, or virtually forging this lease and

then insisting on it, holding under it and mining gold

by virtue of it, constitute a gross constructive fraud.

Apart from any argument based on equitable juris-

diction over frauds, a distinct ground for relief in equity

is the cancellation of an altered or mutilated instrument,

the continuance of which in the hands of a hostile claimant

may work an injury not otherwise remediable. The

altered instrmnent does not on its face show that the alter-

ation was made after its execution by the lessor, or with-

out its consent. It can be proved by a certified copy from

the public records, which copy will not show a trace of

any alteration. It bears no more internal evidence of its

invalidity and of the fraud perpetrated by it than any

forged deed or lease or note does. Hence it should be

arrested in the course of wrong it is now doing and should

be destroyed in the only court competent to deal with such

an instrument of mischief.

Bunce vs. Gallagher, Fed. Cas. No. 2133.

Moore vs. Munn, 69 111. 591.

Stevens vs. Ryerson, 6 N. J. Eq. 477.
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The general powers of a Court of Equity existing in

the Federal Courts of the United States prevail in Alaska,

except as modified by chap. 78if6, Laws of the United

States for 1900, being an act "making further provision

for a civil government in Alaska. '

'

Sec. 367, Title III. of said act, is as follows: "So

much of the common law as is applicable and not incon-

sistent with the Constitution of the United States or with

any law passed by the Congress, is adopted and declared

to be law within the District of Alaska."

Chapters 38 to 44, inclusive, of Title II. of said Chap-

ter 786, relates to the practice in actions of an equitable

nature.

Sec. 4 of said chapter provides for the establishing of

the District Court as follows: "There is hereby estab-

lished a District Court for the district, which shall be a

court of general jurisdiction in civil, criminal, equity and

admiralty cases."

We refer to this matter because in the trial court

defendants relied on Sec. 475, Title II. of said act, as held

in Tornases vs. MUsing, 106 Fed. Rep. 782, to show that

plaintiff could not maintain this action without being in

possession.
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They contended that plaintiif's cause of action is cir-

cumscribed and limited by that section.

A mere recital of their position would seem to be suf-

ficient refutation of it.

We contend that Sec. 475 extends the equity juris-

diction of the court rather than limits it. It simply fur-

nishes a remedy when the plaintiff is out of possession in

actions to determine adverse claims.

It applies only when the contest on the title to the

claim is the entire relief sought. Such statutory pro-

visions are found in the codes of most of the states and

are simply intended to supplement the remedy of eject-

ment by giving the plaintiff a remedy when in possession

in the nature of ejectment.

Pom. Eq. Juris, §138 (latter part of section).

This is not the case at bar.

Plaintiff invokes the general equity powers of the

court and seeks (a) relief by removal of a cloud from his

title; (b) injunction against further trespass and dis-

paragement of title; (c) accounting and judgment for

damages already committed; (d) for possession of the

premises.

It is plain to be seen that §475 has no bearing on this

case whatever.
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We regard this case as one peculiarly within the

jurisdiction of an equity court to grant the various re-

liefs demanded in the complaint. The property involved

is a placer gold mine, the working of which inherently

causes irreparable damage. Plaintiff is without an ade-

quate remedy at law (a) because most of the remedies

demanded belong to the exclusive jurisdiction of equity;

(b) because defendants have not sufficient financial re-

sponsibility to respond to a judgment for damages for the

gold already taken; (c) because the relief furnished by

a court of law in judgment for damages does not measure

the injury, it being irreparable; (d) in a continuing tres-

pass a judgment at law does not furnish relief without

resorting to multitudinous and continuous suits ; that the

plaintiff's possession is withheld by the wrongful actions

of defendants in keeping possession, thereby seeking to

take advantage of their own wrong.

As we have shown by the numerous authorities cited

when a court of equity assumes jurisdiction for any one

purpose it will retain jurisdiction for all purposes in-

volved in the complete settlement of the matter before the

court, whether those purposes be of a legal or of an

equitable nature, which equitable doctrine we invoke in

this case.

And we respectfully submit that the judgment of the

district court herein dismissing plaintiff's bill and deny-

ing the injunction prayed for should be reversed, vacated
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and set aside and that the prayer of the plaintiff's com-

plaint herein be granted.

THOMAS E. SHEPARD,

Solicitor for Appellant.
SHEPAED & FLETT,

Of Counsel.




